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PASSIVE SMOKING HAZARDS, EXEMPTIONS FROM REGULATIONS 

1356. Dr Woollard to the Minister for Consumer and Employment Protection 

(1) Has the Department of Consumer and Employment Protection ever sought legal advice about the 
conflict between the requirement that employers protect employees from the hazard of passive smoke in 
the Occupational Health and Safety Regulations 1996 and the exemption for staff working in hotel bars 
and the casino in the Health (Smoking in Enclosed Public Places) Regulations 1999? 

(2) If so, will the Minister table a copy of the advice? 

Mr KOBELKE replied: 

(1) The WorkSafe Division of the Department of Consumer and Employment Protection, formerly 
WorkSafe Western Australia, has not sought legal advice specifically on the question of conflict 
between an employer’s general duty of care responsibilities under the Occupational Safety and Health 
Act 1984 (the OSH Act) and the exemptions under the Health (Smoking in Enclosed Public Places) 
Regulations 1999 (the Health Regulations).  Legal advice predating the Health Regulations confirmed 
the employer’s responsibilities under the Act, and it has been accepted that the duties under the OSH 
Act apply with respect to employee exposure to environmental tobacco smoke, notwithstanding any 
exemption under the Health Regulations.  Both WorkSafe and the Health Department publish 
information advising that, in relation to employee exposure to environmental tobacco smoke, the health 
regulations do not affect obligations under the OSH Act to provide a working environment in which 
employees are not exposed to hazards. 

The issue of employee exposure to environmental tobacco smoke was also discussed by lawyer Jeremy 
Allanson in his report on the statutory review of the OSH Act.  Mr Allanson examined the difficulties 
associated with establishing a breach of the general duty of care provisions of the OSH Act, in relation 
to such exposure.  These difficulties relate to the need to identify levels of exposure, to prove the harm 
to health associated with a particular level, and to consider practicability, in each and every case. 

Mr Allanson’s report was tabled in both houses of Parliament in November 1998, by the then Minister 
for Labour Relations. 

(2) Not applicable. 
 


